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1 
JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 
COMPLAINT 
[ Filed Feb. 19, 1957] 355-57 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


S.J. 245-57 


Case No. 977 
UNITED STATES OF AMERICA COMPLAINT for VIOLATION of 
V. U.S.C. Title 26 


GEORGE MELVIN MITCHELL Section 4704a 
C/M/46 


BEFORE JAMES F. SPLAIN, U.S. Court House, Wash. 1, D. C. 

The undersigned complainant being duly sworn states: 

That on or about Feburary 17, 1957, at Washington in the District of 
Columbia, George Melvin Mitchell did unlawfully possess a narcotic drug, 
to wit heroin. 

Andthe con:plainant further states that he believes that Irvin W. 
Brewer, Prob. Det. Narc. Sqd., MPDC are material witnesses in re- 
lation to this charge. 

/s/ Irvin W. Brewer 
Prob. Det. Narc. Sqd., MPDC 

Sworn to before me, and subscribed in my presence, February 18, 

1957. 
/s/ James F. Splain 
United States Commissioner. 


[ Filed in Open Court April 8, 1957] 
* * * * * * 


Grand Jury Impanelled February 28, 1957, Sworn in on March 5, 1957 
* * * Criminal No. 355-57 
Grand Jury No. 245-57 


Vio. 26U.S.C. 4704a 
21 U.S.C. 174 
26 U.S.C. 4744 





The Grand Jury charges: 


On or about February 17, 1957, within the District of Columbia, 
George M. Mitchell purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 


a narcotic drug, that is, twenty-nine capsules containing a mixture 
totaling about 38.8 grains of heroin hydrochloride and mannitol, and 
twelve capsules containing a mixture totaling about 12.5 grains of heroin 
hydrochloride, milk sugar and mannitol. 

SECOND COUNT: 

On or about February 17, 1957, within the District of Columbia, 
George M. Mitchell facilitated the concealment and sale of a narcotic 
drug, that is, twenty-nine capsules containing a mixture totaling about 
38.8 grains of heroin hydrochloride and mannitol, and twelve capsules 
containing a mixture totaling about 12.5 grains of heroin hydrochloride, 
milk sugar and mannitol, after said heroin hydrochloride had been im. 
ported, with the knowledge of George M. Mitchell, into the United States 
contrary to law. This is the same heroin hydrochloride which is mentioned 
in the first count of this indictment. 

THIRD COUNT: 

On or about February 17, 1957, within the District of Columbia, 
George M. Mitchell, being a transferee of marihuana required to pay the 
transfer tax imposed by Section 4741la, Title 26, United States Code, ob- 
tained about two marihuana cigarettes without having paid such tax. 

/s/ Oliver Gasch 

Attorney of the United States in 

and for the District of Columbia. 
A TRUE BILL: 


Foreman. 


[ Filed April 18, 1957] 
* * Pa * 
PLEA OF DEFENDANT 
On this 18th day of April, 1957 the defendant George N. Mitchell, 


_ appearing in proper person and without counsel present, being arraigned 
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in open Court upon the indictment, the substance of the charge being 
stated to him, pleads not guilty thereto. 
The defendant is remanded to the D.C. Jail. 
By direction of 

John J. Sirica 

Presiding Judge 

Criminal Court # Four 

a * 


[ Filed April 25, 1957] 
* * * * * 


MOTION TO SUPPRESS EVIDENCE 


Comes now the defendant herein by counsel and moves the Court 
for an order suppressing certain articles alleged to have been taken from 
his immediate vicinity, to wit: capsules, alleged to contain heroin and 
mannitol and marihuana. The above items are alleged to have been taken 
on or about February 17, 1957. 


Defendant states that he has never consented to any search nor given 


any person the right to make same. Defendant states that said search was 
in part conducted under color of authority of a U. S. Commissioner's 
Search Warrant which was on its face, by the attached affidavit, not in 
proper form nor alleging facts known personally to affiant, to justify its 
issue. 

/s/ JOHN J. DWYER 

602 - 5th St., N.W. 
Attorney for Defendant 


POINTS AND AUTHORITIES 


Amendments Four and Five of the Constitution of the U.S. 
U. S. v. Carroll, No. 12640, U.S. App. D.C. 
Wrightson v. U.S., No. 13131, U.S. App. D.C. 
I hereby certify that a copy of the foregoing was served on the 
.S. Attorney in and for the District of Columbia by leaving a copy at 
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his office, U. S. Courthouse, Washington, D. C. on 26 day of April, 1957. 
/s/ JOHN J. DWYER 


8 [ Filed May 10, 1957] 
* a * * * x 
On the 10th day of May, 1957, came the attorney of the United 
States; the defendant in proper person and his attorney John J. Dwyer, 
Esquire; whereupon the defendant's motions to suppress and for a more 
definite statement after argument by counsel is granted in part and 
denied in part. 
Order to be presented. 
By direction of 
John J. Sirica 
Presiding Judge 


Criminal Court # Four 
* * * * * * 


9 [Received Feb. 19, 1957] 
UNITED STATES COMMISSIONER 
District of Columbia 

RECORD OF PROCEEDINGS -- MISCELLANEOUS 

Before James F. Splain, U. S. Court House, Wash. 1, D.C. 

This form should be used to record proceedings for which Forms 
AO 100 and AO 101 are not adapted, such as applications for search war- 
rants, extradition proceedings, depositions in civil cases, proceedings 
for the release of poor convicts, references in civil or admiralty cases, 
attachments and subsequent hearings in internal revenue matters, pro- 
ceedings to settle or certify nonpayment of seamen's wages, civil rights 
proceedings, detentions of witnesses on removal proceedings in connection 


with criminal proceedings, if not included in Form AO 100, etc. A 


separate page should be used for each proceeding, showing the title of 
the case, its nature, and the date and nature of each step taken. 
Commissioner's Docket No. 2, Case No. 941 
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section 4704a 


SEARCH ) 
119 10th St., S.E. (entire prem. ) Violation 
Wastieg DA. T. 26 U.S. Code 
vs. ) 
) 
) 


Occupant: George Melvin Mitchell 


1957 
Feb. 12 Search Warrant issued to Chief of Police, D.C. or any Of- 
ficer of the Metropolitan Police, D.C. upon the formal 
written application (affidavits) of Pct. Det. Metro Krenitsky 
and Prob. Det. Irvin W. Brewer, Narc. Sqd. MPDC. 
Feb. 18 Search Warrant returre d by Prob. Det. Irvin W. Brewer, 
Narc. Sqd. MPDC. 
Seizure on return attached hereto. 
Papers sent to District Court. 
(See Case No. 975, 976, 978 and 979) 
Certified to be a correct transcript of Docket Entries. 
Dated Feb. 19, 1957 
/s/ James F. Splain 
United States Commissioner 


[Received Feb. 19, 1957] 


UNITED STATES DISTRICT COURT 
For the District of Columbia 


Commissioner's Docket No. 2 


Case No. 941 
UNITED STATES OF AMERICA ) 
a ) AFFIDAVIT FOR 
. ) SEARCH WARRANT 
Premises - 119 10th St., SE ) 
(entire premises) Wash. D.C. 
Occupant: George Melvin Mitchell ) 


BEFORE JAMES F. SPLAIN, U. S. Court House, Wash. 1, D.C. 
The undersigned being duly sworn deposes and says: | 


That he (has reason to believe) that (on the premises known as) 
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119 10th Street, SE (Entire Premises) Washington, D.C. in the Dis- 


trict of Columbia, there is now being concealed certain property, namely 


heroin, syringes, tourniquets, cookers, and paraphernalia used in the 
preparation of heroin for retail. Any other paraphernalia used in the 
preparation and dispensation of heroin and any other narcotic drugs. 

Any other narcotic drugs illegally held. The facts to sustain this are 

as set forth in the affidavit attached hereto and made a part hereof. 
which are in violation of U.S. Code Title 26, Section 4704a and which are 
being held illegally. 

And that the facts tending to establish the foregoing grounds for is- 
suance of a Search Warrant are as follows: See the affidavit attached 
hereto and made a part hereof. 

/s/ Metro Krenitsky /s/ Irvin W. Brewer 
Pct. Det. Metro Krenitsky Prob. Det. Narc. Sqd., MPDC 
Narc. Sqd., MPDC 

Sworn to before me, and subscribed in my presence, February 12, 

1957. 


Filed: 3:45 p.m. /s/ James F. Splain 
* * + * 


METROPOLITAN POLICE DEPARTMENT 
WASHINGTON, D.C. 

CRIM. 355-57 

Tuesday, February 12th 1957 
STATEMENT OF FACT IN SUPPORT OF A U.S. COMMISSIONERS 
SEARCH WARRANT FOR VIOLATION OF THE HARRISON NARCOTIC 
ACT FOR PREMISES 119-10th ST. S.E., IN THE DISTRICT OF 
COLUMBIA, a small one story frame house covered with brick siding, 
rented and occupied by a known narcotic addict and suspected peddler of 
narcotic drugs, George Melvin Mitchell alias, ''Boxey". 

About 8.P.M., Sunday February 3rd 1957, Officer Brewer received 

information that Narcotic Drugs were being sold at 119-10th St. S.E., by 
one, ''Boxy", Mitchell, later identified as George M. Mitchell, C-Male, 
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46 years, 155 lbs., med skin sc over right eye lid 155 lbs. This in- 
formant has given Officer Brewer information on several occassions 
which have led to the arrest and conviction of several major peddlers. 
The informant stated, that, George Melvin Mitchell had several peddlers 
working for him, also that, these narcotics were about the strongest in 
town. 

During the week of February 4th thru 10th inclusive, Officers Irvin 
W. Brewer and Metro Krenitsky, attached to the Metropolitan Police 
Department made observation on the premises 119-10th ST.S.E., and ob- 
served numerous narcotic addicts going in and out of premises. The 
majority of these addicts would only stay about 3 minutes. A total of 
about 12 addicts were observed each day to enter these premises and 


stay about 3 minutes and leave. 


Among these addicts were Hall, Tina Ernestine Smith, well known 


to the narcotic squad. 

It is the belief of Officers Brewer and Krenitsky that there are 
certain narcotic paraphernalia and drugs on these premises used for the 
distribution of illegal narcotic drug activity and its sale 

/s/ Irvin W. Brewer 

Prob Det. Irvin W. Brewer, 
MPDC 

Washington, D.C. 

/s/ Metro Krenitsky 

Pct Det. Metro Krenitsky, 
MPDC 

Washington, D.C. 

Sworn and subscribed to before me this 12th day of February 1957. 

/s/ James F. Splain 

Commissioner in and for 

District of Columbia 





SEARCH WARRANT 
UNITED STATES DISTRICT COURT 
For The District of Columbia 
Commissioner's Docket No. 2 
Case No. 941 
_ UNITED STATES OF AMERICA 
Vv. 
Premises - 119 10th St., SE SEARCH WARRANT 
Washington, D. C. 
Occupant: George Melvin Mitchell 


) 
) 
) 
) 
(entire premises) ) 
) 
) 
) 


To Chief of Police, D.C. or any member of the Metropolitan Police, 
D.C. 

Affidavit having been made before me by Prob. Det. Irvin W. 
Brewer, Narc. Sqd., and Pct. Det. Metro Krenitsky, Narc. Sqd., MPDC 
that he has reason to believe that on the premises known as 119 10th Street, 
SE, (entire Premises) Washington, D. C. in the District of Columbia 
there is now being concealed certain property, namely hereoin, syringes, 
tourniquets, cookers, and paraphernalia used in the preparation of heroin 
for retail. Any other parphernalia used in the preparation and dispensa- 
tion of heroin and any other narcotic drugs. Any other narcotic drugs 
illegally held. The facts to sustain this are as set forth in the affidavit 
attached hereto and made a part hereof. 
which are in violation of U.S. Code Title 26, Section 4704a and which are 
being held illegally. 
and as I am satisfied that there is probable cause to believe that the 
property so described is being concealed on the premises above described 
and that the foregoing grounds for application for issuance of the search 
warrant exist. 

You are hereby commanded to search forthwith the place named 
for the property specified, serving this warrant and making the search 
at any time in the day or night and if the property be found there to seize 
it, leaving a copy of this warrant and a receipt for the property taken, 
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and prepare a written inventory of the property seized and return this 
warrant and bring the property before me within ter days of this date, 
as required by law. 
Dated this 12th day of February, 1957. 
/s/ JAMES F. SPLAIN 


U.S. Commissioner. 
* * * * * * 


13 RETURN 


I received the attached search warrant 2/12/57, 19 , and have 
executed it as follows: 

On Feb. 17, 1957 at 2:00 o'clock A M, I searched the premises 
described in the warrant and 

I left a copy of the warrant with George M. Mitchell together with 
a receipt for the items seized. 


The following is an inventory of property taken pursuant to the 


warrant: 

#1 - 1 Indian Head Match Box containing 29 capsules of suspected 
Heroin. 

#2 - 1 piece of white tissue paper containing 2 handrolled cigarette, 
each containing a weed. 

#3 - 1 piece of white tissue wrapped with rubber band which con- 


tains nine capsules, each containing a white powder, sus- 
pected heroin. 
This inventory was made in the presence of George M. Mitchell Metro 
Krenitsky and Felix R. Aiken. 
I swear that this Inventory is a true and detailed account of all the 
property taken by me on the warrant. 
Subscribed and sworn to and returned before me this 18th day of 
February, 1957. 


/s/ James F. Splain 


United States Commissioner 
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14 [Filed July 30, 1957] 
* * * * a 
On this 30th day of July, 1957, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, the . 
hearing of which was respited yesterday; whereupon the said jury upon 
their oath say that the defendant George M. Mitchell is guilty as indicted. 
The case is referred to the Probation Officer of the Court, and the 
defendant is remanded to the District of Columbia Jail. 
By direction of 
CHARLES F. McLAUGHLIN 


Presiding Judge " 
Criminal Court #One 
* aK * * oe » 
: ° 
15 [Filed Oct. 28, 1957] Judgment and Commitment 
* x * * * 


On this 25th day of October, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, John J. Dwyer, 
Esquire. - 

It is Adjudged that the defendant has been convicted upon his plea 
of not guilty, and a verdict of guilty of the offenses of Violations of Sec- 
tions 4704a, 4744, Title 26, U.S. Code and Section 174, Title 21, U.S. 
Code as charged and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, and no sufficient - 
cause to the contrary being shown or appearing to the Court, 

It is Adjudged that the defendant is guilty as charged and convicted. < 

It is Adjudged that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprison- 
ment for a period of 

One (1) year to five (5) years on count one; six (6) years on 

count two; and one (1) year to three (3) years on count three, 


said sentence by the counts of the indictment to run concurrently. 


It is Ordered that the Clerk deliver a certified copy of this judgment 
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and commitment to the United States Marshal or other qualified officer 
and that the copy serve as the commitment of the defendant. 
/s/ Charles F. McLaughlin 
United States District Judge. 
The Court recommends commitm ent to: 


U. S. Public Health Service Hospital at Lexington, Kentucky. 
* * * * * 


[Filed Dec. 9, 1957] 
* * * + 


NOTICE OF APPEAL 


Name and address of appellant 
George M. Mitchell 
Box 25, Lorton, Va. 
Name and address of appellant's attorney 
John J. Dwyer 
602 5th St., N.W. 
Offense Vio. 26 U.S. Code, 4704a, 4744 
21 U.S. Code 174 
Concise statement of judgment, giving date, and any sentence 
One year to 5 years on Count 1; Six years on Count 2; 


One year to 3 years on Count 3; said sentence by the counts of 


the indictment to run Concurrently. 


Court recommends commitment to Lexington, Ky. 

Oct. 25, 1957 McLAUGHLIN, J. 
Name of institution where now confined, if not on bail 

Lorton Reformatory, Lorton, Va. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 

December 12, 1957 GEORGE M. MITCHELL 
Date Appellant 

Attorney for Appellant. 





[ Filed Dec. 9, 1957] 
* x e 
ORDER 

Upon consideration of the points urged in this matter and the Court 
being of the view that there are substantial questions involved, it is by 
the Court this 9 day of December, 1957: 

ORDERED, That the defendant be, and he is hereby allowed to 
proceed on appeal in Forma Pauperis. 


m * * * # * 


/s/Charles F. McLaughlin 
JUDGE 
I hereby certify that a copy of the foregoing was served on the U. S. 
Attorney in and for the District of Columbia by leaving a copy at his 
office, U S. Courthouse, Washington, D. C. on 26th November, 1957. 


/s/ John J. Dwyer 


CRIMINAL DOCKET 
UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 
CASE CLOSED 
PARTIES - ATTORNEYS CRIMINAL NO. 
United States U.S. Attorney 
Vv. CAPUTY 355-'57 
GEORGE M. MITCHELL J.F. Bourne - 3807 
Minn. Ave., N.E. 
G.J. No.: 245-57 
Charge: 
VIO. 26, USC, 4704a, 4744, 
21 USC, 174 
DATE PROCEEDINGS 
1957 Apr 8 Presentment and Indictment Filed (3 Counts) 
Copy of Indictment given to deft. Cert. filed. 
1957 Apr 18 ARRAIGNED, Plea NOT GUILTY entered; 
Deft. REMANDED to the District of 
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1957 Apr 25 


1957 May 10 


1957 Jul 29 


(CONTINUED) 
* 


1957 Jul 29 


1957 Jul 30 


13 
Columbia Jail. 
APPEARANCE of J. Franklin Bourne en- 
tered and filed; 
Attorney not present. 
SIRICA, J. (Reporter-Thiel) Cert. filed. 
MOT ION OF DEFENDANT to suppress evidence and 
motion for a more definite statement, filed. 
Cert. of Serv. (John J. Dwyer) 
MOTION of DEFENDANT to suppress evidence argued 
and DENIED. 
MOTION of DEFENDANT for a more defi- 
nite statement, DENIED. 
Attorney John J. Dwyer present. 
SIRICA, J. (Reporter-Thiel) 
JURORS FROM CRIMINAL PANEL NO. ONE SWORN 
ON VOIR DIRE: jury sworn; 
Paul R. Bolin Greta Cohnheim 
Dorothy F. McCamman Frank A. Delgado 
James C. Ladd Gloria M. Fusco 
Lilliam M. Cain Mary L. Montgomery 
Helena B. Gordon Joseph E. Hedberg 
Joseph Hungerford Joseph L. Jarvis 
Case is RESPITED until to-morrow moming; 


* * * Xk * 


Deft. REMANDED to the District of Columbia Jail. 
Attorney John Dwyer present. 
McLAUGHLIN, J. (Reporter-Markwalter) Cert. 
filed 7-30-67. 
TRIAL RESUMED; same jury; 
VERDICT: GUILTY as indicted; 
Case is REFERRED to the Probation Officer of 
the Court; 





1957 Oct 25 


1957 Oct 28 


1957 Nov 1 


1957 Nov 20 


1957 Dec 9 


1957 Dec 9 
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Deft. REMANDED to the District of Columbia Jail. 

Attorney John Dwyer present. 

McLAUGHLIN, J. (Reporter-Markwalter) Cert. filed. 

SENTENCED to imprisonment for a period of 
ONE (1) YEAR TO FIVE (5) YEARS on Count 1; 
SIX (6) YEARS on Count 2; 

ONE (1) YEAR TO THREE (3) YEARS on Count 3; 
said sentence by the counts of the indict- 
ment to run CONCURRENTLY. 

Court RECOMMENDS commitment to Lexington, 
Ky. 

Deft. REMANDED to the District of Columbia Jail; 

Attorney John J. Dwyer present. 

McLAUGHLIN, J. (Reporter-Sweeney) 

Judgment & Commitment of 10-25-57, filed. 
McLAUGHLIN, J. 

MOTION OF DEFENDANT for leave to file Appeal from 
judgment without prepayment of costs and to ap- 
point counsel and affidavit of Deft. in support 
thereof, filed. (Prepared by Deft.) 

Statement of Trial Counsel in support of application to 
appeal without prepayment of costs, filed. (J. J. 
Dwyer) 

ORDER ALLOWING Deft. to proceed on appeal from 
Judgment without prepayment of costs, filed. 

McLAUGHLIN, J. 

NOTICE OF APPEAL, filed. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed Feb. 12, 1958] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

THE UNITED STATES ) 

Vv. ) Cr. No. 355-57 
GEORGE M. MITCHELL, 

Defendant. ) 


Washington, D. C., 
Friday, May 10, 1957 
MOTION FOR MORE DEFINITE STATEMENT and MOTION TO 
SUPPRESS, heard by the Hon. John J. Sirica, Judge. 
Appearances: 
On behalf of the United States: Victor Caputy, Assistant U.S. 
Attorney 
On behalf of the defendant: John J. Dwyer, Esq. 


PROCEEDINGS 

THE DEPUTY CLERK: Case of George M. Mitchell. 

* * * * * * 

MR. DWYER: If Your Honor please, the second motion in the case 
is a motion to suppress. 

In the interest of saving time, I understand that counsel for the 
government is willing to rely on the search warrant, predicate his case 
on that. 

MR. CAPUTY: The officer who swore to the search warrant and 
signed the affidavit isn't here, but I will rely on it. 

THE COURT: You are the moving party. 

MR. DWYER: We are. 

THE COURT: Are you prepared to offer testimony ? 

MR. DWYER: As I understand the law in the Leftowitz case, the 


Court of Appeals has stated when the question of a search was raised, 


the burden is on the government to prove the search was legal. In view 
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of the fact that the government has relied on the search warrant, I think 
that eliminates the need for testimony, and I am prepared to argue the 
law. 

THE COURT: You are the moving party. 

MR. CAPUTY: He is attacking the search warrant, it is up to him. 

THE COURT: I think it is up to you to make a showing that the 
search warrant was illegal or not issued properly. 

MR. DWYER: As far as the facts are concerned, I will rely on the 
Leftowitz case and not offer testimony as to the facts, because I believe 
the Government is supposed to go forward with proof. But as to the law, 
on the affidavit Your Honor will note the affidavit on file in the jacket-- 

THE COURT: Where is the affidavit? 

MR. DWYER: It is attached to the return of the warrant. 

MR. CAPUTY: Ihave it righthere. I got it from the clerk's of- 
fice this morning. 

THE COURT: Do you have the affidavit before you? 

MR. DWYER: I have the affidavit before me, if Your Honor please. 

As Your Honor will note from the affidavit, the application for this 


search warrant, the police officer, Brewer, told the Commissioner that 


in substance he had noticed narcotic peddlers going to a certain address. 


I think obviously the rest of the testimony is given that he knows this or 
that, is completely irrelevant to whether or not --- 

MR. CAPUTY: Let's go into the rest of that affidavit. 

THE COURT: Just one atatime. Will you read the whole affi- 
davit so we will get it into the record. Let's read it from the beginning. 

I will read it. 

Tuesday, February 12, 1957, Metropolitan Police Department, 
Washington, D. C., Statement of Fact In Support of a United States 
Commissioner's Search Warrant for Violation of the Harrison Narcotic 
Act for premises 119 10th Street, S.E., in the District of Columbia. 

A small one-story frame house covered with brick siding, rented 
and occupied by known narcotic addict and suspected peddler of narcotic 


drugs, George Melvin Mitchell, alias Boxey. 
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About 8 p.m. Sunday, February 3, 1957, Officer Brewer received 
information that narcotic drugs were being sold at 119 10th Street, S.E., 
by one Boxey Mitchell, later identified as George M. Mitchell, colored, 
male, 46 years, 155 pounds, medium skin, sc. over right eyelid. This 
informant has given Officer Brewer information on several occasions 
which have led to the arrest and conviction of several major peddlers. 
The informant stated that George Melvin Mitchell had several peddlers 
working for him; also that these narcotics were about the strongest in 
town. 

During the week of February 4 through 10, inclusive, Officers 
Irwin B. Brewer and Menkinsky, attached to the Metropolitan Police De- 
partment, made observation on the premises 119 10th Street, S.E., and 
observed numerous narcotic addicts going in and out of premises. The 

majority of these addicts would only stay about three minutes. The 
total of about twelve addicts were observed each day to enter these 
premises and stay about three minutes and leave. Among these addicts 
were Haul --- is that the name? -- Saunders, well known to the narcotics 
squad. It is the belief of Officer Brewer and Meninsky that there are 
certain narcotic paraphernalia -- used for the distribution of illegal 
narcotic drug activities and sale. 

That is the affidavit 

cs * * * * cd 

MR. CAPUTY: On the early cases that counsel has cited I think 
they are not persuasive or binding. I think he has gone back into ancient 
history. 

I have no quarrel with the numbers case. But we rely primarily on 
the Carroll case. 

In the Johnson case individuals were going in and out of the place 
and the Court ruled in that case that the mere fact that individuals go into 
a place, that it is suspected, is not enough, because legitimate people 
could be going into the particular place. 

I have no quarrel with that. 


He cites the Pombouy case, Your Honor, but he doesn't cite all of 


the Pombouy case, did not read all of the Pombauy case to Your Honor. 
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-_ We have another factor that was not in the Pombouy case, and it was the 


information by this known and reliable informer. 

THE COURT: Let me stop you there. Information by known and 
reliable informer? 

MR. CAPUTY: Yes. 

THE COURT: In the Leftowitz case in the Supreme Court I don't 
think they mentioned that. 

MR. CAPUTY: But we have the Contee case here, where that is 
sufficient. 

THE COURT: I think that is a very important thing, the informa- 
tion upon which the agents acted, whether it came by hearsay or by a 
known informant from whom they received reliable information some 
time, we will say, prior to when they got the information in connection 
with other violations. I think that is very important. 

* a * * * 

THE COURT: Let me ask you this question: Suppose the officers 
went in there on the information that they had -- reliable information from 
informants, without a search warrant, and made an arrest. Could that 
have been done? 

MR. DWYER: I don't think it could, Your Honor. 

MR. CAPUTY: I take the other position, on the basis of the in- 
formation that they had and their observations, they didn't have to secure 
a search warrant, they could have gone into it. 

* od a * 

THE COURT: I am going to deny your motion. 

oe ae ae * * 

Washington, D. C., 
Monday, July 29, 1957. 

The above-entitled case came on for trial at 12:15 o'clock p. m., 
on Monday, July 29, 1957, in the United States District Court for the 
District of Columbia, in the Court House, at Washington, D. C 

BEFORE: 

HONORABLE CHARLES F. McLAUGHLIN, Judge of the United 
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19 
States District Court for the District of Columbia, and a jury. 
APPEARANCES: 
JOSEPH LOWTHER, Esquire, Assistant United States Attorney, 
on behalf of the United States; and 
JOHN J. DWYER, Esquire, on behalf of the defendant. 
PROCEEDINGS 


THE DEPUTY CLERK: The case of George M. Mitchell. 


* me * * * cd 


AFTER RECESS 


(The trial was resumed at 1:45 o'clock p. m.) 

(The jury was not in the courtroom when the following occurred:) 

THE COURT: In this case we have proceeded before the recess to 
the point of selecting a jury, and the defendant indicated, or defense 
counsel indicated, he wished to make a motion. 

MR. DWYER: Yes, Your Honor. 

On behalf of the defendant, we will again renew the motion to sup- 
press the evidence, to wit, the 29 capsules of heroin hydrochloride and 
Mannitol, mentioned in Counts 1 and 2 of the indictment, and the two 


marihuana cigarettes men ioned in Count 3 of the indictment. 


* * * * * * 

THE COURT: I have looked through the jacket and find no affidavit 
such as you mentioned. 

MR. DWYER: Well, I have a copy of it here, Your Honor. 

THE COURT: Do you have the original file? 

MR. DWYER: I have a copy that was presented to the defendant in 
accordance with the provisions of the D.C. Code at the time of his ar- 
rest. 

* * * * * * 

MR. DWYER: Well, if Your Honor please, possibly in view of the 
fact it wasn't in the record, it may be with the Commissioner. 

I would like to read into this record here then the affidavit. 

THE COURT: Were all these affidavits before Judge Sirica when 
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he ruled? 

MR. DWYER: Yes, Your Honor. 

I don't know whether they were before him, or not, but I showed 
him this copy I have, and I read it to him, the exact words. I believe I 
did, Your Honor. I don't want to be quoted on that, but I think I did. I 
don't want to say categorically I did because it has been some time ago. 

* * * * * * 

THE COURT: The Court appreciates your theory and the point you 
make. If this were based simply on a tip, or a man, an anonymous person 
on the street, said I have a notion something wrong is going on down the 
street a block away, and the officer should execute an affidavit to that 

effect, and then attempt to use that as a basis for obtaining a search 
warrant, your argument would be in point. 


But in this case, as the Court understands it from the affidavit, 


the so-called tip or the information that the officers received was supple- 


mented by actual observation on the part of the officers. Certainly if the 
officers, regardless of where they got the information, observed things 
going on in a certain place, which gave them probable cause, I believe 
that is all they have to have, that a crime was being committed, then the 
officers would be remiss if they didn't execute an affidavit and use it as 
the basis for a search warrant. 

* * * * * * 

THE COURT: Well, the Court feels that there is justification for 
the ruling of Judge Sirica. Of course, this Court is acting entirely inde- 
pendently of that. The Court feels that the same evidence is before the 
Court as was apparently before Judge Sirica. But on the basis of the 
contents of the affidavit which formed the foundation for the issuance of 
the search warrant, the Court feels that there was probable cause to 
believe that a crime was being committed, or crimes were committed 
in the premises which were searched, the crime being trafficking in 
narcotic drugs illegitimately, and therefore the Court will overrule the 
motion. 

Now, the Court will make inquiry of counsel for the Government and 
for the defendant as to the portion of Judge:Sirica's order, which reads as 
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rt. 


follows: Whereupon defendant's motion to suppress and for a more defi- 


nite statement, after argument by counsel, is granted in part and denied 
in part. 

The Court would inquire what part was granted and what part was 
denied in order that the Court may have the issues of this case specifically 
before it. 


Can counsel enlighten the Court on that matter? 
* * * * * * 


THE COURT: Well, if counsel cannot give me any information on 
the subject, the Court can do no more than adhere to its ruling. 

Does either counsel know what was stated or what was intended by 
the order of Judge Sirica? The Order of May 10th as it bears on any 
issues in this case? As to either any statement that is required to be 
made more definite in part or what is suppressed in part? The Court is 
unable to make out what is meant. 

If you cannot give me any information on that, the Court's order will 
stand that the motion is overruled. 

MR. DWYER: Very well, Your Honor. 

THE COURT: So the motion is overruled. 

*x * * * 

FRED DICK 
was qalled as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Will you state your full name to the Court and jury? A. Fred T. 
Dick, D-i-c-k. 

Q. What is your occupation? A. Iama Treasury Agent assigned 
to the Bureau of Narcotics. 

Q. Were you so employed on February 17th, Sunday, of this year? 
A. Yes, sir. 

Q. Did there come a time that you had occasion to go to premises 
119 Tenth Street, Southeast, Washington, D. C.? A. Yes, sir. 

Q. And what time of the day was it that you got there? A. At about 
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2 a.m. 

Q. In the morning? A. Yes, sir. 

Q. And you were alone, or in company with someone? A. In com- 

pany with another Narcotic Agent and several officers of the Metro- 
politan Police Department. 

Q. And did either you or any of the persons with you have in their 
possession to your knowledge a search warrant for those premises? 

A. Yes, sir. 

Q. Who had the warrant? A. Officer Brewer of the Metropolitan 
Police Department. 

Q. Now, did you go inside the premises? A. Yes, sir, I did. 

Q. And while you were in there, did you have occasion to see the 
defendant, George Mitchell; who is seated at counsel table over here? 

A. Yes, sir, I did. 

Q. Where was he when you first saw him, Officer? A. In bed. 

Q. And what room of the house was that bed in? A. The front 
room. 

Q. Now, in your own words and slowly, tell His Honor and the jury 
what transpired after you got in the bedroom. A. Upon entering the bed- 
room, I observed George Mitchell in bed with the covers pulled up over 
him. He was wearing pajamas, I believe. 

I identified myself to Mitchell and asked that he get out of bed and he 
did so, and upon throwing the covers back I observed a small match box 

lying on top of the mattress approximately between the defendant's 
legs in the bed. 

Q. What, if anything, did you do with respect to the match box? 

A. I picked it up and examined the contents. I saw that the box con- 
tained 29 gelatin capsules of white powder. 


Q. At that time did you have occasion to question the defendant 
Mitchell with respect to the match box and its contents? A. I asked 
George Mitchell what was in the match box. Mitchell told me in effect, 
oh, that is nothing in the match box -- 

MR. DWYER: I object to what he told him in effect, Your Honor. 
I want the exact words. 
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BY MR. LOWTHER: 
Q. Yes, Officer, as best you recall, give us the defendant's exact 
words. A. As bestI recall, the defendant told me that it was nothing 
in the match box, that the capsules contained quinine and some milk sugar. 
Q. Now, after you had received that answer from the defendant, 


did there come a time while you were still in the premises at 119 Tenth 


Street, Southeast, that you yourself performed any test on the capsules 
that you found in the match box? A. Yes, sir. Almost immediately 

upon picking up the match box, I performed what we call a field test 
upon several of the capsules in the box. 

Q. Just what is this field test? What does it consist of, what did 
you do, and what was the result? A. Well, a field test consists of intro- 
ducing part of the contents of several of the capsules into a small glass 
vial, which contains an acid reagent, and I did this in this instance, and 
upon putting some of that white powder in the glass vial, I noticed that 
there was a purple color given off. 

Q. A purple reaction indicates the presence of what in the white 
capsules that you were testing? A. It indicates an opium derivative. 

Q. After you had performed the field test and got a positive reac- 
tion, did you ask any further questions of the defendant? As to what was 
in the capsules you recovered? A. Yes, sir. 

Q. What did you ask him and what did he have to say? A. The 
defendant said that the capsules were his property. 

Q. Did you indicate to him what the reaction of the test indicated? 
A. Yes, sir. 

Q. What did you tell him in that regard? A. I told him that accord- 
ing to the reaction in the glass vial that the capsules contained probably 

heroin, or at least a derivative of opium. 

Q What did he say when he was told that, if anything? A. He 
shrugged his shoulders and said that the capsules were his property. 

MR. LOWTHER: Your Honor, may the match box and its contents 
be marked Government's Exhibit No. 1-A for purposes of identification? 


(The object was marked Govern- 
ment's Exhibit No. 1-A for 
identification. ) 
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MR. LOWTHER: And this small manila envelope for purposes of 
identification be marked Government Exhibit 1-B. 


(The document was marked Government's 
Exhibit No. 1-B for identification. ) 


MR. LOWTHER: And this large manila envelope for purposes of 
identification may it be marked as Government Exhibit 1-C. 


(The document was marked Government's 
Exhibit No. 1-C for identification. ) 


BY MR. LOWTHER: 

Q. Mr. Dick, I want to show you this match box marked for pur- 
poses of identification as Government Exhibit 1-A and ask you whether or 
not you recognize it and the contents, and if so, how? Do you recognize 
that, Officer? A. Yes, sir, I recognize this box as being similar to 

the match box which I saw that day. 

Q. What did you do with the match box you recovered from the bed 

in 119 Tenth Street, Southeast? A. I turned it over to the Detective 
_ Brewer. 

Q. And with respect to this envelope, which is marked Government 

Exhibit 1-B for identification, do your initials appear thereon? A. The 
_ printing on the envelope is my writing, sir, and this is the manila envelope 
in which I placed the match box when I turned it over to Detective Brewer. 

Q. Before you turned the match box over to Detective Brewer, had 
you put the match box in the envelope you now hold? A. Yes, sir, I had. 

Q. At the time you put the match box in the manila envelope, the 
match box contained what? A. 29 capsules containing white powder. 

Q. When did you turn the match box in the small manila envelope 
over to Brewer, Mr. Dick? A. Within a matter of minutes after seizing 
it in the defendant's bed. 

Q. Were you still in the premises 119 Tenth Street? A. Yes, sir, 
I was still in the bedroom. 

Q. Now, did there come a time when you had occasion to serve a 
demand notice on the defendant Mitchell for the production of an order 
form for the transfer of marihuana subsequent to the date of February 17th 

when the search of the premises was made? A. Yes, I did that 
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on June 6, 1957. 
Q. Do you have a copy of the form that you served upon him, sir? 
A. Yes, Ido. 
MR. LOWTHER: And may this be marked for purposes of identifi- 
cation, Your Honor, as Governne nt Exhibit 2? 


(The document was marked Government's 
Exhibit No. 2 for identification. ) 


BY MR. LOWTHER: 

Q. Now, Mr. Dick, have you up to this date received from the de- 
fendant Mitchell or from anyone on his behalf an official order form for the 
transfer of marihuana since you served this? A. No, sir. 

Q. Where was it served, or when was it served? A. It was 
served on June 6, 1957. 

* * * * 

CROSS EXAMINATION 
BY MR. DWYER: 

* * * * * * 

Q. All right, now. When you got into the bedroom, were you the 
first one in the bedroom or was somebody in there before you? A. To 
the best of my recollection, Brewer was in the bedroom, first, sir. 

Q. What was he doing when you got there? A. Well, the two of us 

entered together. I was right on his heels. 

Q. What did he do? A. I believe first we turned on some lights. 

Q. Then what didhe do? A. Well, both of us talked to the defendant 
as he was lying in bed. 

Q. Washeasleep? A. No, sir. 

Q. What kind of bed was it, single, double, triple, acot? A. A 
double bed. 

Q. Anybody else init? A. His wife. 

Q. “he was lying init withhim? A. Yes, sir. 


Q. Was she undressed? A. You mean, without clothes? 


Q. Well, was she wearing anything? A. I think she was wearing 


a nightgown. 
Q. Isn't it a fact that the defendant only had a pair of shorts on? 
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MR. LOWTHER: Now, who is this? v 

MR. DWYER: The defendant. 

THE WITNESS: Not to my recollection, sir. I recall him wearing 

84 pajamas. 
BY MR. DWYER: 

Q. What did Brewer ask him? A. Well, Brewer told him about the 
search warrant again. “ 

Q. What did he do then? What did the defendant say? A. Not 
much of anything. 

Q. Well, what did he say? A. Well, he complained about our 
being in the house and said, well -- 

Q. Give me his words. What didhe say? A. To the best of my 
recollection, he said: Oh, why are you fellows doing this to me, or some- 
thing like that. . 

Q. Anything else? A. I believe he said: Oh, I am not doing any- 
thing; I don't know why you are here. I don't recall of this conversation, 
sir. 

Q. Well, up until the time he got up, was Brewer in the room all 
the time? A. Yes, Brewer stayed with me in the bedroom. 

Q. Anybody else in the bedroom with you between the time you went 
in there and the time you found the match box? A. They could have been, 
sir, but they would have had to be behind me. I was at the bed with 

- Brewer, and I didn't know who was behind me. I was watching the defend- 


ant at the bed. 
85 Q. Did you or Brewer say anything to his wife? A. Not to my r 
recollection. I didn't say anything to her. 4 


Q. You told the defendant to get out of bed; is that right? A. Yes, 
sir. 

Q. Did you tell his wife to get out of bed? A. I believe so. I 
don't recall specifically telling her that. 

Q. Did he get out of bed? A. Not a: first. 


Q. What didhe do? A. He just sort of sat half up in bed and con- 
tinued to talk. wr 
Q. What was he talking about? A. Wh & we were there. 


& 
\ 
“ 
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Q. What didhe say? A. Oh, he was complaining at our being in 
the house, stating that we didn't have to him like this, and words to that 
effect. 

Q. Well, sir, now, approximately how many minutes transpired 
from when you first went in the room and he got out of bed? A. Not 
very much time because I pulled the covers back and told him to get out 
of the bed when he didn't get out of bed immediately. 

Q. You didn't tell his wife to get up? You don't recall that? A. No, 
I don't recall that, no, sir. I was concerned in George Mitchell. 

Q. Were you looking for Mitchell? A. No, I wasn't looking for 
him, but I wanted to see his hands to make sure that there were no weapons 
in that bed or anything. That is why I wanted to get him out of there as 
soon as possible. 

Q. But you were not worried about his wife? A. Possibly, sir, 
but he was my main concern. 

Q. You didn't pay any attention to her? A. I would say from 
where I stood I could see the both of them in bed. 

Q. But you were more interested in getting him out of the bed? 

A. Iwas more interested in getting him up in a position where I could see 
what he was doing with his hands. 

Q. All right. When he got up to a sitting position, was the blanket 
away from him altogether? A. No, they were still over him. 

Q. You pulled them back? A. Yes. 

Q. Did you pull them off his wife? A. Partially, I believe so, 

yes. They were both under one blanket, yes. 

Q. You are concluding that you must have pulled them off the wife , 


but you don't remember, do you? A. YeS, that is what I conclude, that 


I must have. 

Q. But you don't remember actually doing it, do you? A. No. 

Q. You don't recall exactly what conversation went on there between 
Brewer, either, do you? A. Other than I recall Brewer telling him that 
he had a warrant to be in the house, and that he intended to search the 
house. 

Q. Do you recall him saying that, sir, or do you say he must have 
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said it because he hada warrant? A. No, I specifically recall him say- 
ing that. 

Q. Now, was the defendant out of bed when you found the match 
box or still in bed? A. The defendant, the cavers were pulled back, and 
the defendant was seated half up in bed, and his feet were extended over 
the matteress and they hadn't touched the floor as yet when I saw the 
match box. 

Q. And then you reached and grabbed the match box before he got 
out? <A. Yes, because I looked down in the bed to see what was under 
the covers when I pulled the covers back. 

Q. When he got out, did you searchhim? A. Yes. 

Q. Did you find anything on him? A. No. 

Q. Did you find anything in his pockets? A. I don't believe he had 
any pockets. 

Q. But he was wearing pajamas? A. I am pretty sure he was wear- 
ing pajamas, yes, sir. 

Q@. And where did you make the field test? A. Right in the bed- 
room, right in front of him. 

Q. Did you have the glass vial with you? A. I got some of them 
from Agent Pappas. 

Q. And who else was there when you started making the test? A. 
Detective Brewer. 

Q. What was his wife doing? A. Standing there. 

Q. She was out of bed? A. At that point, I believe she was, yes, 
sir. 

Q. Did you search her? A. I didn't, no, sir. 

Q. Do you know if anybody else did? 

MR. LOWTHER: Objected to, Your Honor, as beyond the scope of 
the direct examination. 


MR. DWYER: This is cross examination, Your Honor. 

THE COURT: He may answer. 

THE WITNESS: I didn't see anybody search her, sir. 
BY MR. DWYER: 

Q. Well, she was in the same room? A. Yes. 
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Q. Now, when you made the field test, and it came out to a certain 
color, then you engaged in colloquy with the defendant about what the color 
was; is that correct? After you made the field test and observed a cer- 
tain color, then you engaged in colloquy with the defendant about what it 
was? A. Yes, I had words with him; yes, sir. 

Q. And that was the conversation that you said he said that it was 
his and that it was only quinine and milk sugar? Is that right? A. Be- 
fore I tested it, yes, sir. 

Q. Now, have you talked this over with anybody else, sir, since 
February 17th, this case? A. No; aside from Mr. Caputy. 

Q. Now, in your conversation with Mr. Caputy, sir, did the ques- 
tion come up as to the ownership of this match cover? This match box? 
Did you discuss the ownership of the match box? A. No. I believe he 
asked me essentially what the conversations were and where it was found 
and under what circumstances. 

Q. And didn't he say something to you about it being difficult to 
prove that the capsules belonged to the defendant instead of his wife? 

A. No, he didn't say it. 

Q. Didn't say anything about that? A. No. 

Q. You are sure about that? <A. Positive. 

Q. Did you talk to the other agents about it? A. No, sir. 

Q. Well, now, as a matter of fact, Officer, how long have you been 
on the Narcotic Squad? A _ Ihave been about seven years with the Bureau 
of Narcotics. 

Q. Approximately how many times have you testified down here in 
court? A. In the District of Columbia? 

Q. Any court. A. Probably in excess of 150 or 200 occasions. 

Q. And from your experience as a witness -- all these were nar- 
cotics cases, weren't they, you testified in? A. Most of them, yes, sir. 

Q. And from your experience as a witness in these narcotic cases 


for the Government, you know that it is necessary to prove actual posses- 


sion of narcotics by one person, don't you? 
MR. LOWTHER: If the Court please, I object to that. 
MR. DWYER: Oh, I think I can show motive, Your Honor. This is 
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cross examination. 
THE COURT: You may inquire. Go ahead. 
BY MR. DWYER: 

Q. Answer the question, will you? A. Would you repeat the ques- 
tion, sir? 

Q. You know from your experiences having testified in approxi- 
mately 150 times in narcotics cases, that it is essential to prove the nar- 
cotics are in the possession of one person, don't you? A. That would 
depend upon the type of narcotoc case, sir; whether it be possession, 
sale, conspiracy, interstate transportation. 

Q. When you came here today, you knew the defendant was charged 
with possession, didn't you? <A. Yes, sir, Iam aware of that. 


Q. Then all right. Let us direct our attention to possession. 


You know in a possession case you have to prove it, don't you? 
That he has possession? You know that? A. Yes, sir. 

Q. From your experience? A. Yes, sir. 

Q. And you are certain that that part of the conversation you told 
Mr. Lowther about the defendant admitting that he owned or possessed 
the narcotics was what he actually said? A. Yes, sir. 

Q. But you were not too certain about what he said when you got 
into the room and what transpired between him and Brewer? Isn't that 
a fact? A. I can tell you, sir, that there was an exchange where the de- 
fendant complained about our being there. Verbally he made quite a fuss, 
stating: Well, I don't know why you are doing this to me. I told you that 
before. 

Q. Yes, sir. You recall he made quite a fuss and engaged in some 
conversation, but you don't recall the exact conversation, except as to 
his admitting that these narcotics belong to him? Isn't thatafact? A. 
No, sir, that is not a fact. I can recall other parts of that conversation. 

Q. Well, tell us about it. That is what I asked you before. Give 
us the conversation that transpired. A. The defendant called me by my 
first name when I walked into the room. 

Q. He knew you? A. Yes, sir. 

Q. All right. What else didhe say? A. He said: Fred, why are 
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you here? What is going on? And Brewer spoke up and he said Boxy, 


we have got a search warrant; you heard me knocking at the door, why didn't 
you open it? Or words to that effect. 

Q. Now, Officer, do you recall a minute ago me asking you for 
the conversation that took place, and you saying in substance, he asked 
what were you doing here? A. Yes. 

Q. And I asked you for the specific conversation, and you said you 
didn't recall it? Do you recall telling me that? A. I don't recall 
every word, sir. 

MR. DWYER: That is all, sir. 

REDIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. So that there may be no misapprehension, Officer, just where 
was Mitchell, the defendant, in what posture was his body, and where was 
this match box with the 29 capsules of heroin when you took the match 
box? A. At the time I picked up the match box, it was lying on the sheet 
over the mattress in the bed, approximately between the defendant's knee 
caps. 

Q. And was his back toward his wife in bed? What is your recol- 
lection about that? A. He had -- no, his back wasn't exactly towards his 

wife. He had started to get out of the bed. 

Q. Was he in an upright position? By that I mean, in a sitting po- 
sition? A. Yes, sir. 

Q. Now, you were asked a question on cross examination, Officer, 
was his wife, that is, Mitchell's wife, in the same room, and I think you 
said, yes. Was she in the same room with you and the defendant Mitchell 
at all times you were in the house? A. No. 


* * 


IRVIN W. BREWER 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
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Q. Will you state your full name to the Court and jury, Officer? 
A. Irvin W. Brewer, attached to the Narcotic Squad of the Metropolitan 
Police Department. 

Q. Were you attached to the Narcotic Squad on February 17th of 
this year, Officer Brewer? A. Yes, sir, I was. 

Q. Did there come a time when you had occasion to to the premises 
of 119 Tenth Street, Southeast, on that date? A. Yes, sir. 

Q. What time of day was that? A. Two o'clock in the morning. 

Q. And you had other officers and agents of the Federal Narcotics 
Bureau with you at that time? A. Yes, sir. 

Q. At the time you arrived in the vicinity -- you went into premises 
119 Tenth Street, Southeast? A. Yes, sir. 

Q. And at that time you had in your possession a search warrant 
issued by the United States Commissioner of this District, did you not? 

A. Yes, sir. 

* * * * * * 

Q. When you got inside, where did you go, Officer? A. I went 
directly to the back of the premises. 


Q. Did there come a time when you had occasion to be in the front 


room of the premises, the bedroom? A. Yes,sir, several minutes later 
I entered the front bedroom. 


Q. Can you tell His Honor and the jury whether or not there were 
any dressers orbureais in the front bedroom? A. Yes, sir. Along the 
back wall, that would be to the right as you face the room, there was a 
dresser. 

Q. Did you have occasion to search that dresser? A. I searched 
the top right drawer, sir. 

MR. LOWTHER: Your Honor, may the contents of this tissue paper, 
its contents be marked Government Exhibit 3-A for purposes of identifj- 
cation? 

THE COURT: It may be so marked. 


(The paper was marked Government's Ex- 
hibit No. 3-A for identification. ) 


MR. LOWTHER:And may the smaller manila envelope be marked 





33 
3-B for purposes of identification? 


(The envelope was marked Government's 
Exhibit No. 3-B for identification. ) 


MR. LOWTHER: And this larger manila envelope as Government's 
3-C for purposes of identification. 


(The envelope was marked Government's 
Exhibit 3-C for identification. ) 


BY MR. LOWTHER: 

Q. Officer Brewer, I want to show you what has been marked for 
identification as Government Exhibit 3-A and ask you whether or not you 

recognize the contents of that tissue paper and the tissue paper, and 
if so, how? A. Yes. On the inside it has my full name and time and 
date, and where it was found. 

2. Where did you find the tissue paper, Officer? A. It was found 
in the top right dresser drawer. 

Q. And at the time you found it, what was rolled up in the tissue 
paper? A. The tissue paper contained two hand rolled cigarettes con- 
taining a brownish weed. 

Q. And after you recovered them from the top drawer of the 
dresser, what action, if any, did you take with respect to the cigarettes, 
the tissue paper, and this small manila envelope marked for purposes of 
identification as Government Exhibit 3-B? A. I initialed this evidence, 
then placed this evidence in the small container, which I placed in the Po- 
lice Property Envelope, which I sealed and initialed. 

Q. Now, you Say you placed it in the Police Property Envelope. 

I want to show you a larger envelope, Marked Government's Exhibit 3-C 
for identification. 

What if any action did you take with respect to that? A. After 


placing these two hand rolled cigarettes into this particular envelope I 
sealed it, with this particular seal, and delivered it to the U. S. Chemist 
on February 19, 1957. 


Q. That would be who? A. Dr. Butler. 
* * 2* * * * 


Q. Did you personally deliver this Government Exhibit 3-A, B and 
C to the Chemist, the United States Chemist, Dr. Butler? A. Yes, sir. 
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Q. Now, did you have any conversation, Officer, incidentally, about 
the two cigarettes that you had described with the defendant Mitchell after 


you foundthem? A. Yes, he said they were his, and he smoked occasion- 


ally. 
x ak * * aK * 
103 BY MR. LOWTHER: 
Q. You had occasion to search another room in the house? A. Yes. 
104 Q. Other than the bedroom? A. Yes. 
Q. What room? A. The middle room, the living room, I would 
say. 


Q. Did you have occasion during the course of the search to re- 
cover any property that you retained? A. Yes, sir, I recovered a piece 
of yellow tissue paper which contained 9 capsules. 

Q. Where did you find the piece of yellow tissue paper? A. In the 
middle room. 

Q. The yellow tissue paper was behind the couch. A. Was the 
defendant Mitchell there when you recovered the yellow tissue with the 9 
capsules? 

Q. No, sir, he wasn't. A. He wasn't? 

Q. No. A. Where was he? 

Q. He was still in the front room. His wife was sitting in the 
middle room. 

MR. LOWTHER: You Honor, may this piece of yellow tissue paper 
be marked as Government Exhibit No. 4-A for identification, and the small 
envelope as Government's Kxhibit for identification 4-B, and the large 
manila envelope as Government Exhibit 4-C, all for purposes of identi- 
fication? 

105 THE COURT: They may be so marked. 


(The objects were marked Government's 
Exhibits 4-A, 4-B and 4-C for identifica- 
tion, respectively. ) 


BY MR. LOWTHER: 
Q. I want to show you this piece of yellow tissue paper and ask 
you to examine it and its contents, and say whether or not you can identify 
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that, and if so, how? A. Yes, sir, I have my initials on the inside of the 
yellow tissue. 

Q. When you recovered this piece of tissue paper, where was it 
in the middle room? A. It was behind the sofa, which was in the center 
of the living room 

Q. And the tissue paper contained what it has init now? A. Yes. 

Q. What did you do thereafter with the tissue paper and contents 
in respect to the smaller manila envelope, Government's 4-B for identi- 
fication? A. I placed the tissue paper and the contents in the small manila 
envelope, which I sealed. 

Q. When did you do that? A. In the office of the Narcotic Squad. 

Q. When? What date? Do you recall? A. That was the same 
evening. 

Q. The same evening? A. The same morning; excuse me. 

Q. What date? A. That was on the 17th. 

Q. And thereafter what if any action did you take with the smaller 
manila envelope and its contents, the tissue paper and the 9 capsules, 
with respect to the larger manila envelope, Government No. 4-C for 
identification? A. I placed the small manila envelope into the large 
Police Property envelope, which I sealed. 

Q. Who did you turn the large envelope over to and when? A. 
This large envelope was turned over to Dr. Butler. 

me * * ae bd * 

Q. At the time that yoy were in the premises 119 Tenth Street, 
Southeast, did you have a conversation with the defendant Mitchell con- 
cerning the capsules containing the white powder which you found wrapped 
in the yellow tissue paper in the living room? Did you talk to him about 
them? A. Yes,sir. He said he didn't know anything about these. 

Q. He didn't know a thing about these? A. Didn't know a thing 
about them. 

Q. Did there come a time when he had anything further to say with 
respect to those capsules and the tissue? A. He stated that all the evi- 
dence that we found in the premises, that he would take responsibility 


for, if we let his wife go. 
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Q. Now, did you have occasion to question the defendant Mitchell 
with respect to the contents of the match box? A. At first he said that 
in those capsules -- I was present when he said this -- that the capsules 
contained only quinine and milk sugar, that they were only dummies. 

Q. They were what? A. Only dummies. 

Q. Did there come a time when he had anything different to say 
with respect to the contents of the match box? A. Yes, he said they were 
his, later. 

Q. He said they were his? A. Yes, sir. 

ss * cd me 

CROSS EXAMINATION 
BY MR. DWYER: 

* * * * * * 

Q. And in your testimony you said that he said: I will take the 
responsibility for everything if you do not charge my wife? A. Yes. 

Q. And you did arrest his wife and bring her down with him? 

A. Yes. 
And subsequently didn't charge her? A. We did charge her. 
Oh, you did? A. Yes. 
She is charged in this case? A. She was charged in this case; 
yes, sir. 

Q. Is she charged in this case now? A. She was charged. 

Q. Do you know what happened? A. Her case was ignored by the 
grand jury. 

* * * 

IRVIN W. BREWER 
resumed the witness stand pursuant to the adjournment, and having pre- 
viously been duly sworn, testified further as follows: 
CROSS EXAMINATION 
BY MR. DWYER: 


Q. Now, Officer Brewer, prior to the time that you made entry to 
the defendant's house on February 17th, you had the house under obser- 
vation, did you not, sir? A. Yes, sir, I did. 
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Q. And you noticed quite a few people coming and going into the 
house, did you not? A. Yes, sir. 


Q. Isn't it a fact that at least one of the people who came and went 
was a man that had a key to the house? A. Yes, sir. 

Q. Now, isn't it also a fact, sir, and I don't know whether you 
testified about this yesterday or not, but isn't it a fact that the match cover 
was found under a pillow on the bed? A. I think one of the other officers 
made testimony. I wasn't present when it was recovered, sir. 

Q. Isn't it also a fact, sir, that these 9 capsules you spoke about 
yesterday were found behind a sofa upon which the defendant's wife was 
sitting? A. It was found behind that sofa; yes, sir. 


a 169 Q. She was sitting on it at the time you found it? A. Yes, sir. 
Q. Right? A. Yes. 
* * * * * * 


Q. Now, you did fill out a report on this, did you not? A. Yes, sir. 
Q Would that be the narrative statement of facts? The type- 
written form? A. I made a narrative statement of facts, yes, sir. 
x * * * * * 
171 Q. Officer Brewer, I hand you this typewritten -- 
MR. LOWTHER: If Your Honor please, I ask that be marked for 
identification. 
¢ MR. DWYER: Very well. Do you want to mark this Defendant's 
: Exhibit No. 1 for identification? 


(The document was marked Defendant's 
Exhibit No. 1 for identification. ) 


MR. DWYER: This is the narrative statement of facts found in 
the file jacket turned over to the Court by the witness. 


* * aK * * * 
175 REDIRECT EXAMINATION 
BY MR. LOWTHER: 
x * * * * * 
176 Q. Now, Officer, you testified on cross examination that when you 


went into the house, you went directly to the back. Do you recall that, 
sir? <A. Yes, Ido. 
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Q. And that you testified thereafter you came back to the front room? 
A. Yes. 
Q. When you got back to the front room, you testified on cross 
examination, that Officer Dick was at the edge of the bed and Mitchell 


_gtanding up. Do you remember so testifying? A. Yes, sir. 


Q. And at that time do you have a recollection as to whether or 
not Agent Dick had in his hands this match box that has been identified 
as Government's Exhibit for identification here? A. Yes, I recall that 
he did, sir. 

Q. He had already recovered that? A. Yes, sir. 

Q. But you didn't see him recover it? A. No, sir, I didn't. 

Q. Give us your best memory how long it was from the time you 
got in the premises, went to the back, and then returned to the front room 
when you saw the people in the position that you have testified about ? 

A. That was immediately, sir. 

Q. Well, can you give us your best memory as to time? A. Well, 
I would say about a minute. 

Q. In the defendant's presence, that is, in Mitchell's presence, 

did you ever hear Esther Mitchell, his wife, say that any of the 
narcotics recovered belonged to her? A. No, I didn't. 

Q. Did you in his presence ever hear the defendant's wife, Esther 
Mitchell, deny that any of the narcotics belonged to her? A. Not that 
I recall, sir. 


Q. Now, you testified on cross examination that your memory was 
that the defendant, when you saw him standing in the front room, when 
you returned there, had a shirt and a pair of shorts on. Are you positive 
that that is the way he was attired, officer? A. No, sir, Iam not posi- 
tive. 


Q. Now, Officer, you preferred charges against Esther Mitchell, 
I think you testified? A. Yes, sir, I did. 


Q. And said that they were ignored by the Grand Jury? A. That 
is correct. 


Q. Now, you testified on cross examination in answer to a question 
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by defense counsel, just a moment ago, that you had the house under 
observation for a period of time. Did you so testify? A Yes, I did. 

Q. How long did you have the house under observation? A. From 
the 6th -- from the week of the 4th through the tenth, inclusive. 

Q. And during that week's period, did you have occasion to see 
people known to you in your capacity as a Narcotic Squad Officer frequent 
the premises 119 Tenth Street, Southeast? 

MR. DWYER: I object. May counsel approach the bench? 

THE COURT: Yes. 

(Thereupon counsel approached the bench and the following 
occurred:) 

MR. DWYER: I move for a mistrial, Your Honor. That is grounds 
for a mistrial, Your Honor, the fact that he asked a question like that. 

THE COURT: What is your view? 

MR. LOWTHER: That question and the subject matter, of people 
visiting that house, were contained in the cross examination, and after 
the defendant had been given the file and looked at it, and he asked the 
officer if he didn't have the place under observation, and the officer said 
he had. 

THE COURT: The motion is overruled. The objection is over- 
ruled and the motion is overruled. 

MR. DWYER: May I be heard for the record? 

THE COURT: Yes. 

MR. DWYER: My objection doesn't go to the fact that he asked the 
question about these people, going in and out, but my objection is to the 
statement, known to you in your capacity as a Narcotics Squad officer, 
and it calls for a conclusion and is highly prejudicial to the case of the 
defendant here. 

THE COURT: That will be overruled. 

(Thereupon counsel resumed their places in the courtroom 
and the following occurred:) 

MR. LOWTHER: Will you read that question back, Mr. Reporter? 


(The last question was read by the reporter. ) 
THE WITNESS: Yes, sir, I did. 
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BY MR. LOWTHER: 

Q. You say you did? A. Yes, sir. 

Q. Now, did you leave a copy of the warrant that you had in your 
possession with either the defendant or his wife? A. I left it with the 
defendant; yes, sir. 

Q. With the defendant? A. Yes, sir. 

Q. Now, at any time either in the premises at 119 Tenth Street, 
Southeast, or later than that; did the defendant ever deny to you that the 


narcotics which have been exhibited to you today were his? A. Accord- 


ing to what the other officer told me -- 

Q. No; my question is: Did he deny it to you? A. No, sir. 

MR. LOWTHER: [have no further questions. 

RECROSS EXAMINATION 
BY MR. DWYER: 

oo * * * ak * 

Q. What was the name and address of the informant, sir? A. The 
informant's name was a girl named Berlene Waters. 

* * * * * * 

Q. What is her address? A. Her address is not known to me at 
this time, sir. 

* * * * * * 

Q. What was the last address you had on her? A. The last address 
was 514 Third Street, Northwest. 

Q. Now, Officer, this report that has been offered in evidence by 
the Governm ent is a narrative statement of facts, and that was made up 
by you; is that correct, sir? A. That is correct, sir. 

Q. That was a statement of the facts that happened at the time of 
the arrest, wasn't it? A. That is a summary; yes, sir. 

Q. And that statement of facts states that the match cover was 
found under George Mitchell's pillow? A. I believe that does indicate 
that. 

Q. You made it up, didn't you? A. Yes, sir. 

Q. Now, is that a true statement or an untrue statement? A. As 
I recall that, it is probably an error in the report. I think the officer 
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testified to the facts as they were presented to the Court. 

Q. You mean Officer Dick? A. Yes sir. 

Q. You mean Officer Dick's testimony then would be superior to 
yours, the narrative statement of facts? A. That is right. 

* * ae * * * 

Q. Then the statement of facts would be in error if Officer Dick 
testified contrary to that? A. Yes, sir. 

* * * * * * 

Q. Was there any other errors in the statement of facts? A. Not 
that I recall, sir. 

* * * * 

FRED DICK 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Officer Dick, I want to show you again this match box that has 
been marked for identification as Government Exhibit No. 1-A. 

When you recovered that match box, sir, were there any Internal 
Revenue stamps in any way, shape or form in or about or on that match 
box? <A. No, sir. 


* * * * 


WILLIAM BUTLER 
* * 
DIRECT EXAMINATION 
BY MR. LOWTHER: 


Q. And your occupation? A. Iam employed by the Treasury 


Department, by the Internal Revenue Service, as a chemist. 

* * * * * * 

MR. LOWTHER: It is stipulated by and between counsel for the 
defendant and for the Government that Mr. Butler is a qualified chemist 
and able to perform chemical experiments and determine therefrom the 
presence or non-presence of opiates and also whether a given substance 


is marihuana. 





MR. DWYER: Agreed. 
BY MR. LOWTHER: 

Q. Now, Doctor, -- first, I want to show you, Mr. Butler, what 
has been marked for identification as Government Exhibit 3-A, BandC, 
being a large manila envelope. Can you identify that? The envelope it- 
self? A. Yes, sir, I can. 


* * * * = * 


Q. Open it up now, please. When you opened this, after receiving 
it from Officer Brewer, that is, the smaller envelope, did you perform any 


tests on the contents of that smaller envelope? A. Yes, sir, Idid. En- 

closed in this tissue I found two hand rolled cigarettes, and I extracted 

some of the material from each one of the cigarettes and found that in 
each cigarette there was marihuana. 

aE * * * * * 

Q. I want to show you, Mr. Butler, a large manila envelope and 
its contents, which are marked for identification purposes as Government 
Exhibit numbers 4-A, B, and C, and with respect to 4-C, the large 

manila envelope, can you identify that, sir? A. Yes, sir, I can. 

* * * * * * 

Q. What did you find the envelope to contain, that is, Government's 
Exhibit No. 4-B for identification? A. Government Exhibit 4-B contained 
a small piece of tissue, which in turn contained 9 gelatin capsules. 

Q. Were the gelatin capsules empty or did they have something in 
them? <A. The gelatin capsules were full with a white powder, which on 
analysis proved to be heroin hydrochloride, milk sugar and Mannitol, 
the heroin hydrochloride being a derivative of opium and a narcotic drug. 

* * * * ok * 

Q. I want to show you, Mr. Butler, a large manila envelope and 
its contents, marked for purposes of identification as Government Exhibits 
1, A, B, andC. Do you recognize that larger envelope, sir? A. Yes, 
sir, Ido. My initials were placed on it. 

* * * * * * 

Q. Did you examine the contents of the match box? A. Yes, sir, 


I did. It contained 29 gelatin capsules, each capsule containing a white 
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powder which on analysis proved to have heroin hydrochloride and milk 
sugar, the heroin hydrochloride being a narcotic drug and a derivative 
of opium. 

Q. Now, are you able to recall, Mr. Butler, how many grains of 
heroin hydrochloride were contained in the capsules in the match box? 

A. The 29 capsules contained a total of 38.8 grains, net weight, of powder, 
and that powder contained a 9.1 percent of heroin hydrochloride, and the 
other 90.9 percent was milk sugar. 

Q. And based on your chemical experience and your experience in 
making chemical analyses, would you characterize and give an opinion as 

to whether or not that percentage of heroin hydrochloride in the cap- 
sules that you examined was a strong, weak, or medium capsule? 

MR. DWYER: Objection, Your Honor. 

THE COURT: The witness may give his opinion as a qualified ex- 
pert. You may proceed. 

THE WITNESS: The capsules, each one, would contain a quantity 
of heroin, which would be in excess of that which would normally be given 
as a medicinal dosage, and would be a strong capsule. 

* * * * * * 

MR. LOWTHER: The Government rests its case, Your Honor. 

THE COURT: Does counsel for the defendant wish to proceed? 

MR. DWYER: Well, I would like to suggest that the jury may be 
excused and counsel approach the bench for hearing his argument. 

* * * * * * 
(Thereupon counsel approached the bench and the following 
occurred:) 

MR. DWYER: Your Honor, first of all, I would like to move to 


suppress any statements by the defendant, as not being freely and volun- 


tarily given, because of the fact that every witness that testified about 
the statements indicated a condition under which they were given, that 
the wife was present in the house, and she was also under arrest-- 
THE COURT: Are you considering them in the nature of a con- 
fession ? 
MR. DWYER: Yes, sir. 
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THE COURT: The Court will give the customary instruction on 
that. The Court will overrule your motion. That is a question for the 
jury. 


MR. DWYER: Counsel moves for a directed judgment of acquittal 
based on the fact that the testimony of the Government witnesses indicated 
that there were many people coming and going from the house, they were 
known addicts, and that they used the place. 

Though no narcotics were found in the possegsion of the defendant 
himself, there has been some mention where in the bed they were found, 
but there was somebody else in the bed with him at the time they were 
found. 

The marihuana cigarettes were found in a place removed from the 
defendant; and further the 9 capsules were found behind a sofa, on which 

the defendant's wife was sitting. 

If Your Honor would submit that question to the jury, the jury will 
have to speculate that he had possession, and I don't think that is the 
immediate possession required by the law. 

THE COURT: Do you wish to make any tender? Do you wish to 
make any proffer of an instruction? The Court will give you an opportunity 
to make a proffer of an instruction on possession. 

MR. DWYER: I think Your Honor's general instructions generally 
are very fair to the defendant, and I think, as I see it now, I am willing 
to rely on the instructions in the event that you will not grant my motion 
at the close of all the Government's evidence at this time. 

THE COURT: Well, the Court does not recall that it goes into any 
detail with respect to proof of possession, but it does instruct the jury 
that the possession of the material carries with it the presumption that 
the law provides. If you are satisfied with that, that is what the Court 
intends to give. 

If you desire to give any particular instructions or tender any 
proffered instructions, you may. 

MR. DWYER: My motion goes to the question of possession, and 
it is my understanding of the law that in deciding a motion for a directed 


verdict that the Court must under the Curley case, must grant the motion 
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on the ground that reasonable men might differ on the ultimate possession, 
and on the question of possession in this case, this would have to be 
strictly speculation because it wasn't found on the person of the defendant. 

There is no indication that the defendant threw it away on seeing the 
arresting officer or anything like that. 

THE COURT: Well, the Court would not rule favorably to the de- 
fendant on that. 

It seems to the Court that this testimony presents a question of 
fact for the jury to determine as to whether there was possession. 

MR. DWYER: The defense will raise now and also for the record, 
the defense will renew all motions made heretofore with the same argu- 
ment being urged in support thereof. 

THE COURT: In the first place, the defendant's motion is overruled. 
It is noted and the defendant's motion is overruled. 

The defendant rests? 

MR. DWYER: Yes, sir. 


* * % * * * 
AFTER RECESS 
* * * * * * 


MR. DWYER: The defense rests, Your Honor. 
* * * * * * 


CHARGE OF THE COURT TO THE JURY 

* * * * * * 

Do counsel desire to approach the bench? 

MR. LOWTHER: Not the Government, Your Honor. 

MR. DWYER: We are satisfied, Your Honor. 

THE COURT: Very well. Ladies and gentlemen of the jury, you 
will now retire to deliberate on the case. 

* * * * * ‘* 

THE DEPUTY CLERK: Members of the jury, your foreman says 
you find the defendant George M. Mitchell guilty as indicted, and that is 
your verdict so say you each and all? 

THE JURY: It is. 


(No member of the jury indicated to the contrary. ) 
* * * % * * 
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No. 14,258 
QUESTIONS PRESENTED 


Narcoties officers entered appellant’s home at 2 A.M. pur- 
suant to a United States Commissioner’s search warrant. 
Appellant was in bed with his wife and when the bedcovers 
were removed narcotics were found secreted between his 
legs, and additional narcotics were found in the same room 
in a dresser and in an adjoining room behind a couch. 


In the opinion of the appellee, the following questions are 
presented : 


1). Was there probable cause for the issuance of the 
search warrant, and 


2). Did the appellee produce sufficient evidence of 
‘‘possession’’ of the narcotics to submit the case to 
the jury? 
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No. 14,258 
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v. 


Unirep States or AMeEnRIcA, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


From February 4th through the 10th (1957), inclusive, 
Detective Brewer, of the Metropolitan Police Department, 
had premises 119 Tenth Street, Southeast, in the District 
of Columbia, under observation. (J.A. 37, 39). He had 
occasion to see people known to him in his capacity as a 
Narcotic Squad Officer frequent the premises (J.A. 39). 
He also received information from an informer, Berlene 
Waters, of the last known address of 514 Third Street, 
Northwest (J.A. 40). Based on this information and 
that gleaned from his observations he applied to the 
United States Commissioner for a search warrant and 
swore to the following facts: That the premises were 
a small one story house at 119 Tenth Street, Southeast, 
and occupied by a known narcotic addict, George M. Mit- 
chell—46 years old, 155 Ibs, medium skined colored male, 
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with a sear over the right eye. That an informant, whose 
previous information has led to the conviction of several 
major peddlers, stated that Mitchell was selling some of 
the strongest narcotics in town. In addition Officer Brewer 
stated that during his observations he had seen numerous 
addicts—about 12 each day—go to the premises and only 
stay three minutes or so before leaving. Based on these 
facts he believed that the premises were being used for the 
illegal distribution of drugs (J.A. 6-17). 


Having obtained a warrant to search the entire premises 
Officer Brewer, accompanied by Fred Dick, a Treasury 
Agent assigned to the Bureau of Narcotics, entered the 
premises at 2A.M. and found George M. Mitchell in bed 
with his wife in the front room (J.A. 12, 22). When Mit- 
chell was alighting from the bed a small matchbox was 
observed between his legs on the mattress (J.A. 22, 28, 31). 
The matchbox contained 29 capsules and a field test, made 
immediately on the premises, indicated the presence of an 
opium derivative (J.A. 23, 31). At first Mitchell said there 
was nothing in the matchbox but quinine and sugar, but 
when confronted with the results of the test, he admitted 
the capsules were his property (J.A. 22, 23). 


Officer Brewer testified that he searched a dresser in the 
bedroom occupied by appellant and found two hand rolled 
cigarettes which later proved to contain marihuana weed 
(J.A. 32-33, 42). Mitchell said they were his cigarettes 
(J.A. 34). A further search of the middle room revealed 
9 capsules, which contained a narcotic drug, wrapped in 
tissue paper and concealed behind a couch (J.A. 34). When 
first confronted with these capsules Mitchell stated he knew 
nothing about them, however, later he said he would 
take the responsibility for all the evidence found on the 
premises (J.A. 35). Both parties were arrested and 
charged, however, the charges placed against the wife 
were subsequently ignored by the Grand Jury (J.A. 38). 

On April 18, 1957, a three count indictment was returned 
which charged George M. Mitchell with a violation of Title 
26, U.S.C. Section 4704(a) in the first count (the sale of 
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narcotics without stamps); a violation of Title 21, U.S.C., 
Section 174 in the second count (concealment of narcotics) ; 
and a violation of Title 26, U.S.C., Section 4741(a) in the 
third count (marihuana transfer tax) (J.A. 2). 


Trial counsel for the appellant filed a written motion to 
suppress the evidence seized upon the basis that the United 
States Commissioner issued the search warrant without 
a proper showing of probable cause (J.A. 3). Follow- 
ing oral argument, without the presentation of any 
testimony by either party, the motion was denied (J.A. 
15-18). However, an order was entered which stated that 
the motion was granted in part and denied in part (J.A. 4). 


The appellant was brought to trial on July 29, 1957, and 
renewed his motion to suppress, which was again denied 
(J.A. 19). Neither at the pre-trial hearing or at trial 
did the appellant make any claim to the premises searched 
or assert any ownership or possession in the goods seized 
in order to establish the necessary standing to challenge 
the validity of the search warrant. Following the presenta- 
tion of the Government’s case, appellant moved for a 
judgment of acquittal which was denied (J.A. 45). There- 
after the appellant declined to take the stand and offered _ 
no evidence on his behalf. The jury returned a verdict of 
guilty on all counts of the indictment and the court imposed 
the following Sentence: 


‘‘One (1) year to five (5) years on Count 1; 

Six (6) years on Count 2; 

One (1) year to three (3) years on Count 3; 

said sentence by the counts of the indictment to run 
concurrently. 

Court recommends commitment to Lexington, Ky.”’ 
(J.A. 14). 


STATUTES INVOLVED 
Harrison Nareotic Act: 


26 U.S.C. § 4704(a) (Supp. 1956) : 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
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original stamped package or from the original 
stamped package; and the absence of appropriate tax- 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the person 
in whose possession the same may be found. 


Marihuana Tax Act: 
26 U.S.C. § 4744(a) (Supp. 1956) : 


It shall be unlawful for any person who is a trans- 
feree required to pay the transfer tax imposed by 
section 4741 (a) to acquire or otherwise obtain any 
marihuana without having paid such tax; and proof 
that any person shall have had in his possession any 
marihuana and shall have failed, after reasonable 
notice and demand by the Secretary or his delegate, 
to produce the order form required by section 4742 
to be retained by him shall be presumptive evidence of 
guilt under this section and of liability for the tax 
imposed by section 4741 (a). 


Narcotic Drugs Import-Export Act: 
21 U.S.C. $174 (1952): 


Same: penalty: evidence—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into 
the United States or any territory under its control 
or jurisdiction, contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the trans- 
portation, concealment, or sale of any such narcotic 
drug after being imported or brought in, knowing the 
same to have been imported or brought into the United 
States contrary to law, or conspires to commit any of 
such acts in violation of the laws of the United States, 
shall be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more 
than $20,000. For a second or subsequent offense (as 
determined under section 7237(c) of the Internal 
Revenue Code of 1954), the offender shall be im- 
prisoned not less than ten or more than forty years 
and, in addition, may be fined not more than $20,000. 


Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
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deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 


For provision relating to sentencing, probation, etc., 
see section 7237 (d) of the Internal Revenue Code of 
1954. (as amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 


SUMMARY OF ARGUMENT 


Examination of the affidavit submitted reveals sufficient 
facts to establish probable cause and justify the United 
States Commissioner to issue a warrant to search the 
appellant’s premises. An officer, trained in narcotics work, 
swore to the facts that he had observed over a period of 
a week many known addicts visit the premises each day 
and that a reliable informer had told him that narcotics 
were being sold there by the occupant, a known narcotic 
addict. 


There was adequate evidence produced at trial for the 
court to submit to the jury the factual issue of whether 
the appellant had ‘‘possession’’ of the seized drugs. The 
officers testified that narcotics were secreted between the 
appellant’s legs. Additional contraband was found in the 
same room and in an adjoining room of the premises 
rented and occupied by the appellant, who admitted the 
ownership of all the drugs seized. 


ARGUMENT 
I. 


There Was Probable Cause to Justify the Issuance of the 
Search Warrant 


In challenging the issuance of the search warrant, the 
appellant raises this question; Considering the information 
possessed by the United States Commissioner was his 
issuance of the search warrant for the premises the action 
of a man of reasonable prudence and caution or was it 
based on whim or caprice? To determine if the requisite 
probable cause was in existence the reviewing court must 
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examine the affidavit filed with the magistrate both as to 
the content and the affiant. The affidavit in this case 
stated as follows: 


‘(es &) 6 


‘‘Statement of fact in support of a U.S. Commis- 
sioner’s search warrant for violation of the Harrison 
Narcotic Act for premises 119—10th St. N.E., in the 
District of Columbia, a small one story frame house 
covered with brick siding, rented and occupied by a 
known narcotic addict and suspected peddler of 
narcotic drugs, George Melvin Mitchell alias, ‘‘Boxey’’. 


About 8 P.M., Sunday February 3rd, 1957, Officer 
Brewer received information that Narcotics Drugs 
were being sold at 119—10th St. S.E. by one ‘‘Boxey’’ 
Mitchell, later identified as George M. Mitchell, C— 
Male, 46 years, 155 lbs., med. skin, se(scar) over right 
eye lid. This informant has given Officer Brewer 
information on several occasions which have led to 
the arrest and conviction of several major peddlers. 
The informant stated that George Melvin Mitchell had 
several peddlers working for him, also that, these 
narcotics were about the strongest in town. 


During the week of February 4th thru 10th inclusive, 
Officer Irvin W. Brewer and Metro Krenitsky, 
attached to the Metropolitan Police Department made 
observation on the premises 110—10th St. S.E., and 
observed numerous narcotic addicts going in and out 
of premises. The majority of these addicts would 
only stay about 3 minutes. <A total of about 12 addicts 
were observed each day to enter these premises and 
stay about 3 minutes and leave. 


Among these addicts were Hall, Tina Ernestine 
Smith, well known to the narcotic squad. 


It is the belief of Officers Brewer and Krenitsky 
that there are certain narcotic paraphernalia and 
drugs on these premises used for the distribution of 
illegal nareotic drug activity and its sale.’’ (J.A. 67). 


The standard by which a magistrate’s action is judged 
is not unlike that established for arresting officers by the 
United States Supreme Court in Brinegar v. United States, 
338 U.S. 160, 69 S.Ct. 1302, 93 L.Ed. 543 (1949). There 
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the Court carefully considered the quantity and quality 
of evidence necessary to constitute probable cause, and, 
while it taught that there must be more than a mere 
suspicion of guilt to justify an arrest or a search, it 
emphasized that this does not mean that evidence of guilt 
should be such as to sustain a verdict of guilty in a 
criminal case for there is a large difference between the 
two things to be proved, as well as between the tribunals 
which determine them. The Court established the test that 
probable cause exists where the facts and circumstances 
within the officer’s knowledge, of which he had reasonable 
trustworthy information, are sufficient in themselves to 
warrant a man of reasonable caution in the belief that an 
offense is being or has been committed. 


Recently, this Court in Bell v. United States, — USS. 
App. D.C. — (No. 13,684, decided Jan. 23, 1958), stated 
the following when analyzing the meaning of probable 
cause: 


‘¢Among the other pertinent circumstances is the 
qualification and function of the person making the 
arrest. The standard is a reasonable, cautious and 
prudent man. But the question is whether the person 
making the arrest had probable cause. Probable cause 
is not a philosophical concept existing in a vacuum; 
it 1s a practical and factual matter. A fact which 
spells reasonable cause to a doctor may make no 
impression on a carpenter, and vice versa. Did the 
person who made the arrest, if a reasonable and 
prudent man, have probable cause? An officer ex- 
perienced in the narcotics traffic may find probable 
cause in the smell of drugs and the appearance of 
paraphernalia which to the lay eye is without 
significance. His action is not measured by what 
might be probable cause to an untrained civilian 
passerby.’’ 


This language implies that the qualifications and back- 
ground of an officer may be of significance in situations 
where he seeks authority for a warrant. Presumably a 
magistrate could attach greater weight to the ‘‘beliefs 
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based on observation and information’’ when sworn to by 
an officer experienced with the modes of the narcotic 
traffic and its victims.? 


In the case at bar, not only was the affidavit legally 
adequate to establish probable cause and justify the 
issuance of a search warrant, but it implicitly reflected a 
qualified affant—a detective with the narcotics squad.’ 


I. 


There Was Sufficient Evidence of “Possession” of the Narcotics 
for the Case to be Submitted to the Jury 


Appellant assigns as error the failure of the trial court 
to grant a motion of Judgment of Acquittal which was 
based on the insufficiency of the evidence of ‘‘possession’’ 
of the narcotics to invoke the statutory presumption of a 
violation of the respective narcotic acts. 


1See Wrightson v. United States, 98 U.S. App. 377, 236 F.2d 672 (1956). 


* There would appear to be a serious doubt as to whether appellant’s motion 
to suppress established the requisite standing to challenge the validity of 
the search warrant. No evidence of an interest in the premises or claim to 
ownership or possession of the narcotics seized was given at the pre-trial 
hearing or at the trial by the appellant nor was such an allegation made in 
the written motion. (J.A. 3). One ‘‘who claims’’ the violation of his 
personal rights must make that assertion. Gibson v. United States, 80 U.S. 
App. D.C. 81 149 F.2d 381 (1945). 

If it is assumed that appellant has established the necessary standing to 
sue (See Williams v. United States, 99 U.S. App. D.C. 161, 237 F.2d 789) 
can he later in his motion for judgment of acquittal deny any ownership of 
the narcotics or constructive possession by virtue of his control of the 
premises? Cf. Shields v. United States, 58 App. D.C. 215, 26 F.2d 993 (1928) ; 
Connolly v. Medalie, 58 F.2d (2nd Cir. 1932); see also Martin v. United 
States, U.S. App. D. C. (No. 13,686, decided October 3, 1957), 
where this Court stated: 


‘*(Appellant claimed) that he did not receive the effective assistance 
of counsel at his trial, in that he asked his then attorney to make a 
motion to suppress certain evidence (narcotics) seized in his house, and 
the attorney refused. We think this allegation insufficient to require a 
hearing. Trial counsel may have decided that to make such a motion 
would have admitted appellant’s ownership or possession of the narcotics. 
See Accardo v. United States, U.S. App. D.C. ——, F.2d 
{decided May 29, 1957).’’? (Emphasis supplied). 

Cf. Wilkins v. United States, —— U.S. App. D.C. —, F.2d 

(No. 13850, decided April 10, 1958). 
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The indictment charged in the first count the selling of 
nareotics not in or from the original stamped package* 
and in the second count facilitating concealment and sale.* 
In Jackson v. United States,’ a similar indictment brought 
under the same statutes was reviewed by this Court 
and no error was found in the instructions given by the 
lower court, which were in part: ‘‘* * * that actual, 
physical possession is not essential and that constructive 
possession is sufficient.’ 


In the case at bar there is evidence of both actual 
possession of one cache of narcotics and constructive 
possession of two other quantities. Appellant, during the 
course of the search, admitted to the officers that the 
29 ‘‘eapsules were his property’’ (J.A. 23), the marihuana 
cigarettes ‘‘were his, and he smoked occasionally’’ 
(J.A. 34), and when confronted with the remaining 
narcotics he stated ‘‘that all the evidence that we found 
in the premises, that he would take responsibility for, 
if we let his wife go’’ (J.A. 35). These admissions were 
corroborated. The 29 capsules were found in a matchbox 
secreted between appellant’s legs while alighting from 
the bed; such dominion and control was tantamount to 
actual possession (J.A. 22, 28, 31). The marihuana 
cigarettes were found in the drawer of a dresser located 
in the same room with the bed (J.A. 32, 33), and the 9 
eapsules were taken from the middle room of this one 
story frame house. (J.A. 34). Constructive possession 
of these remaining contraband items is premised on the 
fact that the appellant was in his own house, the seized 
items were located part in the same room and part in an 


3 Title 26, U.S.C.A., Section 4704(a). 
4 Title 21, U.S.C.A., Section 174. 
594 U.S. App. D.C. 71, 214 F.2d 240 (1954). 


6 One of the most often cited decisions on this point is Casey v. United 
States, 276 U.S. 413, 48 S. Ct. 373, 72 L. Ed. 632, in which the evidence was 
circumstantial. See Killian v. United States, 58 App. D.C. 255, 29 F.2d 
455 (1928). 
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adjoining room, and there were no guests present at the 
time of the search. 


These facts when considered together raise a factual 
issue of possession upon which a reasonable mind might 
fairly conclude guilt beyond a reasonable doubt; the trial 
court was not in error in denying the motion for judgment 
of acquittal and submitting the case to the jury. Curley 
v. United States, 81 U.S. App. D.C. 389, 160 F.2d 299 
(1947). 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the judgment below be affirmed. 


Ouiver GascH, 
United States Attorney. 


Cart W. BELCHER, 
JoHn W. Warner, JR., 


Assistant 
Umited States Attorneys. 
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